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                                                                       Petition No.61 of  2011

Date of hearing: 22.11.2011

   Date of Order: 25.11.2011
In the matter of:
Petition under Section 41 of PSERC (Terms and Conditions for Intra-state Open Access) Regulations, 2011 read with section 142 and 45 of the Electricity Act, 2003, for quashing the demands raised by the respondents on account of alleged peak load hours violations by drawing electricity under open access system, against the terms and conditions of open access agreements dated 21.10.2010 and 26.5.2011 entered into between the applicant and respondents, and provisions of PSERC (Terms and Conditions for Intra-state Open Access) Regulations, 2011; PSERC Open Access Regulations, 2005 and Electricity Act, 2003.
AND
In the matter of:  

M/s JMP Industries, a partnership firm, through its authorized signatory Sh. Prem Sarup Khanna, A/c No.J21-LS04-00044 having its works at A-5, Focal Point, G.T.Road, Bye Pass, Jalandhar.



VERSUS
1. Punjab State Power Corporation Limited
2. Punjab State Transmission Corporation Limited

3. Assistant Executive Engineer, Commercial Unit-1, PSPCL, Jalandhar.      
   Present:      
           Smt.Romila Dubey, Chairperson


            

Shri Virinder Singh, Member     





Shri Gurinderjit Singh, Member
For petitioner:
Shri Tajender K.Joshi, Advocate



Shri Prem Sarup Khanna

For PSTCL:

Shri V.K.Kalra, Dy.CE/OA

For PSPCL:

Shri Ravinder Gautam, Dy.CE/TR-II




Shri Gopal Sharma, S.E./Operation Jalandhar    




Shri Paramjit Singh, AEE/Commercial Unit-1,Jalandhar 
 
ORDER   


JMP Industries filed this petition under Regulation 41 of PSERC (Terms and Conditions for Intra-state Open Access) Regulations, 2005 and 2011 read with section 142 and 45 of the Electricity Act, 2003, for quashing the demands raised by the respondents on account of alleged peak load hours violations by drawing electricity under open access system, against the terms and conditions of open access agreements dated 21.10.2010 and 26.5.2011 entered into between the applicant and respondents, and provisions of PSERC (Terms and Conditions for Intra-state Open Access) Regulations, 2011; PSERC Open Access Regulations, 2005 and Electricity Act, 2003.

The petitioner has stated that by raising the impugned demand, the PSPCL has violated the terms and conditions of the agreements for open access and also the provisions of Electricity Act, 2003 and as such the impugned demands are liable to be set aside by the Commission. The respondents are also liable to be punished as per section 142 of the Electricity Act, 2003. The petitioner has prayed that in view of the facts mentioned in the petition, the impugned demands of Rs.11,71,864/- and Rs.6,75,592/- raised vide memos dated 19.7.2011 and 16.8.2011 respectively and vide bills dated 13.9.2011, on account of alleged violation of peak load hours restrictions by drawing electricity during peak load hours under open access, may kindly be set aside. The petitioner has further prayed that during pendency of the present petition before the Commission  the operation of the impugned demands may kindly be stayed in the interest of justice.

The Commission vide Order dated  02.11.2011 admitted the petition and  directed the respondents  to file reply by 11.11.2011 with advance copy to the petitioner. The respondent No.3 - Assistant Executive Engineer, Commercial Unit-1, PSPCL, Jalandhar filed reply on behalf of PSPCL. The Commission vide Order dated 17.11.2011 directed  that a single reply on behalf of PSPCL has to be filed by C.E./ARR & TR. PSTCL did not file reply and sought extension in time by 2-3 weeks to file reply vide CE/SO&C, PSTCL memo No.16327/SE/OA-623 dated 14.11.2011.  PSPCL and PSTCL were directed to file reply by 21.11.2011 vide Commission’s Order dated 17.11.2011.

            PSTCL filed reply vide CE/SO&C memo No.16520/SE/OA-623 dated 21.11.2011. PSPCL also  filed reply vide  CE/ARR & TR memo No.5980/Sr.Xen/TR-5/494 dated 21.11.2011 wherein it has been stated that the Superintending Engineer/Distribution Circle, PSPCL, Jalandhar vide his memo dated 18.11.2011 has informed that his office had disconnected the power supply of the petitioner M/s JMP Industries, A-5, Focal Point, G.T.Road By Pass, Jalandhar-12 vide TDCO No.26/76753 dated 16.11.2011. It has  been further informed that on the request of the petitioner (Consumer  JMP Industries), the total amount of penalty imposed on the petitioner has been allowed to be paid in 03 (three) equal monthly installments and the petitioner has already deposited first installment of Rs.6,15,820/- vide BA-16 receipt No.94/87214 dated 16.11.2011 and connection has been restored after the depositing of this installment. Further, the petitioner has intimated in writing that it will withdraw the present petition immediately and put up his grievance before Dispute Settlement Committee of PSPCL. CE/ARR & TR in his reply has  prayed that the Commission may treat this petition as infructuous.

The arguments put forth by the petitioner and the respondents were heard. The Commission observed that at the time of execution of agreement between the petitioner and the respondents, the Open Access Regulations, 2005 were in force. It is further observed that no such condition that a open access consumer would be required to limit its drawl upto peak load exemption, was in force at that time. The letter dated 31.5.2011 issued by PSTCL to the petitioner for limiting its drawl during peak load hours upto the peak load exemption allowed without any approval of the Commission is  gross violation committed by the respondents. The consumer has been harassed unnecessarily.

The Commission has further observed that  a dispute relating to  Open Access  as per clause 6.1 of Punjab State Electricity Regulatory Commission (Forum and Ombudsman) Regulations, 2005 do not fall in the competency of Dispute Settlement Committee. The officers who accepted the application for resolution of dispute in the Dispute Settlement Committee have also acted in violation of approved procedure.


In view of the above, the Commission sets aside the demands raised by PSPCL and directs it to refund the amount  deposited/charged from the petitioner on peak load violation alongwith cost of litigation (Rs.1 Lac fee paid to PSERC plus legal charges borne by the petitioner for this petition etc.) by 6.12.2011. The PSTCL/PSPCL shall subsequently recover  the costs paid to the petitioner from the concerned officers of PSPCL/PSTCL responsible for such lapses and take disciplinary action against the officers responsible for creating this litigation and intimate the Commission after taking action.

However, PSPCL shall be at liberty to raise fresh demand in respect of any other peak load violations for  the period when the consumer was not drawing any open access power.

The petition is disposed of accordingly.
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